oble 
ale  of 


MASTER  NEGATIVE  # 


COLUMBIA  UNIVERSITY  LIBRARIES 
PRESERVATION  DIVISION 

BIBLIOGRAPHIC  MICROFORM  TARGET 


ORIGINAL  MATERIAL  AS  FILMED  - EXISTING  BIBLIOGRAPHIC  RECORD 


m X. 

0 Gregory,  Charles  Noble,  1851-1932. 

r,v  Neutrality  and  the  sale  of  arms,  by  Charles  Noble 

1 Cregoiy  ...  |New  York,  191fij 
♦ 

; / cover-title,  p.  S43-SSS.  24i^™. 

Reprinted  from  the  American  journal  of  international  law,  July,  1916. 


'd.  - ' 


1.  Munitions.  i.  Title. 

Vli*^  20-2894  / ^ i 

Library  of  Congress  JX53SK).G75  i-  /r 


RESTRICTIONS  ON  USE: 


Repmductions  may  not  be  made  without  permission  from  Columbia  University  Libraries. 


TECHNICAL  MICROFORM  DATA 


FILM  SIZE: 


REDUCTION  RATIO: 


IMAGE  PLACEMENT:  lA  illA  ) IB  MB 


DATE  FILMED: 


INiTIALS 


TRACKING  # : 


Zsi 


FILMED  BY  PRESERVATION  RESOURCES,  BETHLEHEM,  PA. 


NEUTRALITY  AND  THE  SALE  OF  ARMS 

Z. 


CHARLES  NOBLE  GREGORY,  A.  M.,  LL.  D. 

cnAlRMAN  OF  THE  STANDING  COMMITTEE  ON  INTERNATIONAL  LAW  OF  THE  AMERICAN  BAR 
ASSOCIATION,  MEMBER  OF  THE  BOARD  OF  EDITORS  OF  THE  AMERICAN  JOURNAL 
OF  INTERNATIONAL  LAW,  AND  FELI/)W  OF  THE  ROVAL  SOCIETY  OF  ARTS 


REFRINTED  FROM 

THE  AMERICAN  JOURNAL  OF  INTERNATIONAL  LAW 

JITY,  1P16 


I 


’ 

V-.  . i‘*»»  ■ 1-  * 


NEUTRALITY  AND  THE  SALE  OF  ARMS 


The  extent  to  which  belligerents  may  interfere  with  the  commerce 
of  neutrals,  on  sea  or  land,  has  been  in  all  wars  a question  of  warm  and 
continued  dispute.  A powerful  belligerent  is  apt  to  proceed  lawlessly, 
and  a powerful  neutral  is  apt  to  claim  more  rights  than  the  authorities 
concede.  It  could  not  be  expected  that  the  present  state  of  war,  in- 
volving everj'  first  class  Power  in  the  world,  except  the  L^nited  States, 
and  many  of  the  lesser  states  as  well,  would  be  free  from  such  compli- 
cations, and  this  expectation  has  certainly  been  realized. 

It  would  be  improvident  to  undertake  the  discussion  of  so  broad  a 
topic  as  the  whole  of  this  controversy.  This  writer  has  several  times, 
before  considerable  assemblies  and  in  various  publications,  ventured  to 
express  his  opinion  on  one  limited  portion  of  this  dispute,  namely,  as 
to  the  right  of  neutrals  to  export  munitions  of  war  to  belligerents  and 
the  extent  to  which  the  other  belligerents  arc  entitled  to  complain  of  or 
interrupt  such  trade. 

He  presented  them  orally  at  Philadelphia  before  the  .American  Acad- 
emy of  Political  and  Social  Science,^  before  the  National  Convention  of 
the  Na\y  League  of  the  United  States  at  Washington,  April  1916,  and 
more  briefly  before  the  Annual  Meeting  of  the  American  Society  of 
International  Law  for  1916.  He  has  expressed  them  in  the  publications 
of  the  societies  named  above,  and  also  in  The  Outlook,  March  3,  1915, 
and  in  the  New  Anrk  Herald,  May  6,  1915,  and  these  expressions  have 
been  somewhat  quoted  and  made  the  text  of  editorial  remark.  The 
writer  has  been  asked  to  restate  his  facts  and  arguments  for  this  Journal 
for  convenience  of  access,  and  complies  with  the  request. 

The  suggestion  that  such  export  is  illegal,  immoral  and  impolitic 
proceeds  from  many  respectable  sources  and  especially  from  those, 
including  clergj'men  and  women,  who  desire  to  promote  peace  and  in- 
cautiously endorse  any  expedient  claiming  that  result.  Senator  La 

‘ S!ee  The  .\nnals  of  the  American  .Academj’  of  Political  and  Social  Science,  Phila- 
delphia, July,  1915,  Publication  No.  913. 
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Follette  introduced  a resolution  asking  for  a congress  of  neutral  nations 
to  consider,  with  other  matters,  the  prohibition  of  such  exports.  An 
active  and  extended  propaganda  through  the  press  and  otherwise  has 
been  conducted  to  establish  such  prohibition,  and  petitions  have  been 
extensively  circulated  for  signature  demanding  an  embargo  on  arms. 
The  writer  respectfully  submits,  as  to  the  rights  of  our  citizens,  as  neu- 
trals, to  sell  munitions  of  war  to  any  belligerent  Power  (to  quote  his 
address  before  the  American  Academy  of  Political  and  Social  Science) : 

1.  That  these  rights  are  in  no  way  denied  by  the  rules  of  international 

law.  . . 

2.  That  these  rights  are  not  forbidden  by  any  municipal  statute  or 

ordinance  except  as  to  vessels  of  war  and,  in  certain  limited  cases,  as 
to  our  neighboring  American  republics,  when  the  latter  are  involved  in 
civil  strife. 

3.  That  such  rights  have  been  constantly  exercised  m this  country 
since  the  beginning  of  its  history  and  in  like  manner  have  been  habitually 
exercised  by  the  manufacturers  of  the  most  enlightened  commercial 
nations  of  the  world,  not  only  in  remote  times,  but  during  all  recent 

wars. 

4.  That  such  rights  were  fully  recognized  and  reserved  by  the  con- 
ventions of  the  Second  Hague  Conference  in  1907. 

5.  That  the  maintenance  of  such  rights  is  wise  and  necessary  as  their 
abolishment  would  force  upon  all  nations  a policy  C'f  the  highest  military 
and  naval  preparedness,  which  policy  is  one  of  vast  economic  loss  and 
deeply  hostile,  instead  of  favorable,  to  peace. 

6.  That  the  fact  that  certain  belligerents  are  prevented  by  the  forces 
of  the  other  from  taking  advantage  of  our  markets  does  not  make  sales 
to  those  who  have  such  access  a breach  of  neutrality. 

7.  That  the  powers  which  most  severely  attack  t his  right  have  greatly 
profited  by  habitually  exercising  it  in  all  recent  wars  and,  under  parallel 
circumstances,  where  the  market  was  accessible  to  but  one  of  the  bellig- 
erents,  have  continued  these  sales  to  the  other. 

In  support  of  propositions  1,  2 and  3,  that  such  sales  are  not  unlawful 
and  have  always  been  customary  in  this  and  all  the  leading  countries 
of  the  world,  he  would  call  attention  to  the  fact  that  Mr.  Jefferson,  when 
Secretary  of  State  of  the  United  States,  wrote,  very  fittingly,  to  the 
British  Minister  as  follows: 

Our  citizens  have  been  always  free  to  make,  vend  and  export  arms. 
It  is  the  constant  occupation  and  livelihood  of  some  of  them.  To  sup- 
press their  callings,  the  only  means  perhaps  of  their  subsistence,  because 
a war  exists  in  foreign  and  distant  countries,  in  which  we  have  no  con- 
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cern,  would  scarcely  be  expected.  It  would  be  hard  in  principle  and 
impossible  in  practice.  The  law  of  nations,  therefore,  respecting  the 
rights  of  those  at  peace,  does  not  require  from  them  such  an  internal 
disarrangement  in  their  occupations.  It  is  satisfied  with  the  external 
penalty  pronounced  in  the  President’s  proclamation,  that  of  confisca- 
tion of  such  portion  of  the.se  arms  as  shall  fall  into  the  hands  of  any  of 
the  belligerent  Powers  on  their  way  to  the  ports  of  their  enemies.^ 

In  the  same  year  Mr.  Jefferson’s  great  rival,  Alexander  Hamilton, 
in  his  Treasury  circular  of  August  4,  1793,  declares; 

The  purchasing  within,  and  exporting  from  the  United  States,  by  way 
of  merchandise,  articles  commonly  called  contraband,  being  generally 
warlike  instruments  and  military  stores,  is  free  to  all  tbe  parties  at  war, 
and  is  not  to  be  interfered  with.^ 

If  either  great  party  questions  the  soundness  of  our  doctrine,  we  rest 
upon  the  authority  of  the  founder  of  each. 

Three  years  later,  in  1796,  Mr.  Adet,  then  Minister  of  France,  com- 
jilained  that  contraband  of  war  (to-wit  horses)  was  exported  to  the  ene- 
mies of  France.  Mr.  Pickering,  our  able  Secretarj'  of  State,  fully  main- 
tained such  right  and  practice,  subject  solely  to  the  right  of  seizure  in 
transit.  He  supports  this  view  by  judicial  decisions,  both  Federal  and 
State.  ^ 

In  1862  Mexico  was  engaged  in  a struggle  with  the  Austrian  Archduke 
Maximilian,  supported  by  the  military'  power  of  Napoleon  III.  She 
complained  of  the  export  from  this  country  of  military  supplies  on 
French  account.  William  H.  Seward,  the  great  Secretary  of  State 
under  Abraham  Lincoln,  replied. 

If  Mexico  shall  prescribe  to  us  what  merchandise  we  shall  not  sell  to 
French  subjects,  because  it  may  be  employed  in  military  operations 
against  Mexico,  France  must  equally  be  allowed  to  dictate  to  us  what 
merchandise  we  shall  allow  to  be  shipped  to  Mexico,  because  it  might 
be  belligerently  used  gainst  France.  Every  other  nation  which  is 
at  war  would  have  a similar  right,  and  every  other  commercial  nation 

2 Mr.  Jefferson,  Secretary  of  State,  to  British  Minister,  May  15,  1793,  5 MS. 
Dom.  Let.  105;  1 American  State  Papers,  69,  147;  3 Jefferson’s  Works,  pp.  558,  560; 


quoted  7 Moore’s  Digest,  p.  955. 

’ .\merican  State  Papers,  Foreign  Relations,  p.  140;  quoted  Moore’s  Digest,  p.  955. 
* Mr.  Pickering,  Secretary  of  State,  to  Mr.  Adet,  Jan.  20,  and  May  25,  1796. 
1 American  State  Papers,  For.  Rel.  645-649;  7 Moore’s  Digest,  956. 
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would  be  bound  to  respect  it  as  much  as  the  United  States.  Commerce, 
in  that  case,  instead  of  being  free  and  independent,  would  exist  ordy  at 
the  caprice  of  war} 

Mr.  Seward  and  our  whole  people  were  most  hostile  to  the  French 
occupation,  and  ultimately  compelled  its  abandonment,  but  the  rule 
as  to  our  right  of  export  was  too  clear  to  dispute  and  too  important  to 
in  any  way  abate. 

Honorable  John  Bassett  Moore,  our  ripest  and  most  comprehensive 
})ublicist,  prints  eighteen  pages  of  extracts  to  like  effect  from  Presidents, 
Secretaries  of  State  and  Attorneys  General,  from  Henry  Clay,  General 
Grant,  Marcy,  Fish,  Evarts,  Bayard,  Frelinghuysen,  Blaine,  Foster, 
Olney  and  John  Hay,  and  also  a clear  and  strong  opinion  by  Mr.  Elihu 
Root,  then  serving  as  United  States  District  Attorney  at  New  York.® 

The  courts  of  England  and  America  fully  uphold  these  doctrines  as 
formulated  by  our  statesmen  and  officials,  holding  consistently  that  con- 
tracts for  the  export  of  contraband  by  neutral  citizens  to  belligerents 
are  neither  unlawful  nor  immoral;  that  they  are  m(;rely  subject  to  frus- 
tration by  the  other  belligerent  by  seizure  of  the  goods  consigned  on 
the  high  seas  or  in  belligerent  territory;  that  courts  of  justice  will  there- 
fore fully  recognize  such  contracts  and  afford  reme<iies  for  their  breach, 
although  no  such  aid  is  given  by  them  to  contracts  illegal,  immoral  or 
contrary  to  public  policy.  In  a celebrated  case  Lord  Chancellor  est- 
burv^  quoted  the  opinion  of  the  Supreme  Court  of  the  United  States 
written  by  Mr.  Justice  Storj'  (probably  our  greatest  judicial  scholar 
in  international  law)  in  the  Santissima  Trinidad  ® that  “there  is  nothing 
in  our  laws,  or  in  the  law  of  nations,  that  forbids  our  citizens  from  send- 
ing * * * munitions  of  war  to  foreign  ports  for  sale.  It  is  a com- 

mercial adventure  which  no  nation  is  bound  to  prohibit,  and  which  only 
exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation.” 

In  1901  the  United  States  Circuit  Court  for  th(>  Eastern  District  of 
Louisiana  was  asked  to  restrain  the  export  of  horses  and  mules  (contra- 

6 Mr.  Seward,  Secretary  of  State,  to  Mr.  Romero,  Mexican  Minister,  December  15, 
1862,  MS.  Notes  to  Mexico,  VII,  215;  7 Moore’s  Digest,  p.  958. 

5 See  7 Moore’s  Digest,  pp.  955-97:i. 

' See  Ex  parte  Chavasse,  in  Re  Graaebrook,  34  L.  J.,  n.  s..  Bankruptcy,  17  (Scott  s 
case.s  International  Law,  p.  779). 

“ 7 Wheaton,  340. 
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band)  from  the  United  States  by  Great  Britain  for  u.se  in  the  Boer  War; 
but  all  such  relief  was  denied  and  traffic  by  neutrals  in  contraband  of 
war  was  held  entirely  lawful  and  unchanged  by  the  treaty  relating  to  the 
Alabama  claims.®  It  may  be  mentioned  that  the  same  person  who 
brought  the  proceedings  just  mentioned  sought  to  hinder  the  export  of 
contraband  in  the  present  war  but  was  denied  all  relief  by  the  courts. 

In  1905  the  English  courts  declared  the  same  doctrine  as  to  the  ship- 
ment of  contraband  by  neutrals  during  the  Russo-Japanese  War.'® 

The  Hague  Conference  of  1907  adopted  substantially  identical  con- 
ventions as  to  neutral  duties  in  land  war  and  in  maritime  war  as  follows: 

A neutral  Power  is  not  bound  to  prevent  the  export  or  transit  on  be- 
half of  one  or  the  other  of  the  belligerents  of  arms,  munitions  of  war, 
or,  generally,  of  anything  which  can  be  of  use  to  an  army  or  fleet." 

The  note  in  Hershey’s  Essentials  of  International  Public  Law,  page 
459,  to  the  above,  shows  that  official  protests  by  belligerent  govern- 
ments against  this  riglit  are  heard  in  nearly  every  war;  that  the  view 
represented  by  these  protests  is  championed  by  a small  band  of  publicists, 
notably  Hautefeuille,  Phillimore  and  Kleen,  w’hich.  Professor  Hershey, 
who,  by  the  way,  holds  a doctorate  from  Heidelberg  University,  adds 
very  justly,  “is  without  sanction,  either  in  theory  or  practice.” 

One  of  the  expert  delegates  of  the  United  States  at  The  Hague  told 
this  writer  that  he  remarked  at  The  Hague  that  apparently  the  main 
object  of  the  Conference  was  to  prevent  any  interference  with  the  ex- 
port of  arms  by  the  Krupps  at  Essen. 

The  conventions  mentioned  above  w^ere  generally  ratified,  Austria- 
Hungary  and  Germany  both  ratifying  them  on  November  27,  1909. 
I do  not  refer  to  these  conventions  as  establishing  any  new  rule,  but  as 
stating  clearly  and  agreeing  explicitly  to  the  existing  rule. 

A letter  from  Mr.  Brj^an,  then  Secretary  of  State,  understood  to  have 

® See  Pearson  v.  Parsons,  108  Fed.  R.  461.  Many  more  judicial  decisions  might  be 
cited  if  deemed  necessary. 

^•^See  Law  Guarantee  and  Trust  Soc.  v,  Russian  Banks,  K.  B.  Div.  H.,  Ct.  Law 
Times,  Vol.  XVIII,  p.  503.  See  also,  2 Oppenheini,  International  Law,  p.  431; 
Taylor,  International  Law,  p.  741. 

See  Hershey^s  Essentials  of  International  I-aw,  pp.  459  and  467. 

Mr.  Roosevelt  quotes  this  statement  by  this  writer  and  commends  the  article, 
in  his  late  book  Fear  God  and  Take  Your  Own  Part,  pp.  156,  158,  160. 
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been  drafted  by  Mr.  Robert  Lansing,  dated  January  20,  1915,  addressed 
to  Senator  Stone,  ably  reviewed  the  authorities  and  fully  supported  the 
right  of  our  citizens  to  export  munitions  of  war  in  general,  to  belliger- 
ents not  at  war  with  this  country.*® 

Count  von  Bemstorff,  the  German  Ambassador,  on  April  4,  1915, 
delivered  to  Secretary  of  State  Brj^an,  a memorandum  suggesting 
among  other  things  the  following:  That  “the  Unite<l  States  is  * * * 

the  only  neutral  country  in  a position  to  furnish  war  materials.”  That 
her  “existing  plants”  for  the  manufacture  of  the  same  were  “not  only 
being  worked  but  enlarged  by  all  available  means,  and  new  ones  built.” 
That 

it  can  in  no  event  be  in  accordance  with  the  spirit  of  true  neutrality  if, 
under  the  protection  of  such  international  stipulations,  an  entirely  new 
industry  is  created  in  a neutral  state  such  as  is  the  development  of  the 
arms  industry  in  the  United  States.  * * * This  industry  is  actually 
delivering  goods  only  to  the  enemies  of  Germany.  The  theoretical 
willingness  to  supply  Germany  also,  if  shipments  thither  were  possible, 
does  not  alter  the  case.  If  it  is  the  will  of  the  American  people  that  there 
shall  be  a true  neutrality,  the  United  States  will  find  means  of  preventing 
this  one-sided  supply  of  arras. *^ 

On  April  21,  Mr.  Bryan  replied,  intimating  that  it  was  not  within  the 
choice  of  the  United  States  Government  to  inhibit  such  trade  by  any 
change  of  its  law  of  neutrality,  during  the  progress  of  a war,  which  would 
affect  unequally  the  relations  of  the  United  States  with  the  nations  at 
war;  that  the  present  indisputable  doctrines  of  accepted  international 
law  would  make  such  change  an  unjustifiable  departure  from  the  prin- 
ciples of  strict  neutrality.*® 

This  writer,  at  the  session  of  the  American  Academy  of  Political  and 
Social  Science  at  Philadelphia,  held  April  30  and  May  1,  1915,  discussing 
this  topic  and  having  regard  to  this  correspondence,  referred  to  Germany 
as  having  protested  agaimst  the  export  of  munitions  from  this  country 
to  the  Allies.  This,  as  he  understood,  was  the  interpretation  of  our 
Department  of  State.  Dr.  Bernard  Dernberg,  the  representative  of 
Germany,  speaking  in  reply  said,  “ I want  to  state  here  most  emphatic- 

Special  Supplement  to  this  Journal  for  July,  1915,  p.  U55. 

Ibid.,  p.  125. 

Ibid.,  p.  127. 
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ally  that  Germany  at  no  time  has  disputed  the  right  to  ship  or  to  sell 
arms.  This  statement  that  she  has  is  absolutely  false.”  *®  The  ad- 
mission of  Dr.  Dernberg  must  be  received  as  an  important  modification 
of  the  interpretation  which  the  memorandum  of  the  Ambassador  had 
given  rise  to. 

The  vsTiter  submitted  to  the  Academy,  on  the  above  occasion,  the 
following  statement  as  to  the  practices  of  Germany : 

German  citizens  have  habitually  sold  vast  quantities  of  militarj'  sup- 
plies to  belligerents.  Essen  is  perhaps  the  ver>'  center  of  military  sup- 
plies and  has  exported  on  an  enormous  scale  to  belligerents  in  all  modern 
wars,  making,  it  is  understood,  vast  profits  from  this  traffic  in  the  late 
Balkan  wars.  It  will  be  interesting  to  know  what  has  been  Germany’s 
practice  when  one  of  the  belligerents  had  access  to  her  markets  and  the 
other  had  not.  Has  the  rule  been  observed,  which  she  now  presses 
upon  us?  Has  she  recognized  this  situation  as  compelling  her  to  deny 
to  the  Power  having  access,  the  right  to  buy,  on  the  ground  that  real 
neutrality  so  required^ 

The  war  between  the  South  African  Republic  and  Great  Britain  began 
in  October  1899,  and  was  closed  by  the  Treaty  of  Pretoria  at  the  end  of 
May,  1902.  During  the  earlier  portion  of  the  war,  supplies  were  re- 
ceived by  the  Boers  through  Lorenzo  Marques,  a neighboring  Portu- 
guese port,  with  some  freedom,  but  in  August,  1900,  all  the  customs 
officials  at  Lorenzo  Marques  were  dismissed  and  their  places  filled  liy 
military  officers  and  a force  of  1,200  men  was  sent  out  from  Lisbon. 
The  frontier  was  guarded  and  the  trade  stopped.*^ 

The  strictness  of  the  Portuguese  authorities  increased  ^vith  the  de- 
cline of  the  fortunes  of  the  Boers. 

England  had  seized  and  searched  a number  of  neutral  vessels— in- 
cluding three  German  steamers— and  positively  claimed  the  right  to 
seize  contraband  bound  to  the  Boers  though  through^  a neutral  port. 
She  relied  for  this  largely  on  the  precedents  of  our  Civil  War,  and  it 
would  appear  that  the  access  of  the  Boer  force  to  German  markets  was 
substantially  destroyed.  The  question  occurred  to  the  writer,  would  it 
be  found  that  during  the  later  years  there  were  imported  from  Germany 
into  England  large  quantities  of  arms  and  military'  supplies,  notwith- 
standing this  situation?  He  therefore  took  the  liberty  to  apply  to  the 
British  Embassy  at  Washington,  which  very  obligingly  cabled  to  London 
for  information.  April  27,  a letter  from  the  Embassy  advised  that  “when 
the  Boers  were  shut  off  from  supplies  by  sea.  Great  Britain  got  from 
Germany  108  fifteen-pounder  quick-firing  guns  and  500  rounds  per  gun. 
They  were  purchased  from  Ehrhardt  by  private  negotiation.”  It  is 

‘6  Annals  of  American  Acad.  Political  and  Social  Science,  July,  1915,  p.  195. 

” See  Campbell’s  Neutral  Rights  in  Anglo-Boer  War,  p.  60. 
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respectfully  submitted  that  this  is  sufficient  to  support  the  practice  of 
our  government.  But  this  writer  had  made  other  investigations  which 
showed  vastly  larger  military  supplies  passing  from  Germany  to  Great 
Britain  at  this  time.  This  appears  from  the  statistics  as  to  the  foreign 
trade  of  the  United  Kingdom  compiled  at  the  custom  house,  and  pre- 
sented to  both  Houses  of  Parliament  by  command  of  His  Majesty  and 
printed  by  His  Majesty’s  stationery  office.  These  published  records,  long 
anterior  to  the  present  unhappy  controversy,  preserved  in  the  library 
of  the  Department  of  Commerce  of  the  United  States,  show  that  there 
were  imported  from  Germany  into  Great  Britain. 

In  1899.  Swords,  cutlasses,  machets,  and  bayoniits,  cwds.  782. 

1900.  Swords,  cutlasses,  machets  and  bayonets,  cwts.  1,664. 

1901.  Swords,  cutlasses,  and  arms  of  other  sorl  s not  firearms,  cwds. 
12,560. 

1902.  Swords,  cutlasses,  and  amis  of  other  sorts  not  firearms,  cwts. 
50,734. 

Many  more  than  from  any  other  source. 

Rifles,  carbines,  fowling  pieces,  muskets,  pistols,  or  guns  of  any  sort. 

1899.  Value  £655;  in  1900.  £ 428. 

In  1901.  Metal  cartridge  cases,  other  than  small  arms  ammunition 
(more  than  six  times  as  many  as  from  any  other  source),  1,378,600. 

1901.  Cordite  and  other  smokeless  propellants,  231  c^s. 

1901.  Gunpowder,  318  cwts.  1902.  253  cwts. 

Dynamite  and  other  high  explosives. 

1901.  11,029  cwts.  1902.  14,771  cwds.  and  in  latter  year  these  explo- 
sives were  worth  £84,894. 

Rockets  and  other  combustibles  for  warlike  purposes.  Explosives 
and  ammunition  unenumerated. 

1901.  Of  the  value  of  £29,546.  1902.  Of  £26,171. 

Small  arm  ammunition 

1901.  Numbers  3,350,040.  1902.  Numbers  4,732,500. 

Fuses,  Tubes  and  Primers 

1901.  Numbers  892,007.  1902.  Numbers  2,033,116. 

The  consumption  of  ammunition  in  the  present  war  is  on  so  vast  a 
scale  that  the  above  figures  may  seem  trivial,  but  we  must  remember 
that  Mr.  Lloyd  George  has  recently  said  that  in  a single  battle  in  the 
present  war  more  ammunition  was  consumed  than  during  the  entire 
Boer  War. 

It  is  submitted  that  the  above  trade  figures  between  Germany  and 
Great  Britain  embalm  a principle  and  afford  a German  precedent  in 
entire  accord  with  the  law  and  practice  announced  by  our  own  govern- 
ment. They  are  the  more  convincing  because  Germany’s  sympathy  was 
strongly  with  the  South  African  republic  and  strongly  against  England.^* 

“ Annals  American  Academy  of  Political  and  Social  Science,  July,  1915,  p.  189. 
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On  June  29,  1915,  the  Austro-Hungarian  Govermuent  in  turn  ad- 
dressed a communication  to  our  Ambassador  at  Vienna  calling  atten- 
I tion  to  the  great  traffic  in  munitions  of  war  between  the  United  States 

t and  the  Allied  Powers  while  “Austria-Hungary  as  well  as  Germany 

• have  been  absolutely  excluded  from  the  American  market,’’  intimating 

that  it  seemed  imperative  “that  appropriate  measures  be  adopted  to- 
ward bringing  into  full  effect  the  desire  of  the  Federal  Government  to 
maintain  an  attitude  of  strict  parity  with  respect  to  both  belligerent 
parties.”  It  further  said  that,  tried  by  the  criterion  laid  down  in  sciences, 
“the  exportation  of  wnr  requisites  from  the  United  States  as  it  is  Ixmg 
carried  on  in  the  present  war  is  not  to  be  brought  into  accord  with  the 
demands  of  neutrality.” 

Mr.  Lansing,  Secretary  of  State  of  the  United  States,  replied 
August  12,  1915:  “ 

To  this  assertion  of  an  obligation  to  change  or  modify  the  rules  of 
international  usage  on  account  of  special  conditions,  the  Government  of 
the  United  States  can  not  accede.  The  recognition  of  an  obligation  of 
this  sort,  unknown  to  the  international  practice  of  the  past,  would  im- 
pose upon  every  neutral  nation  a duty  to  sit  in  judgment  on  the  jirogress 
of  a war  and  to  restrict  its  commercial  intercourse  wdth  a belligerent 
whose  naval  successes  prevented  the  neutral  from  trade  with  the  enemy. 

Further  that  the  ideas  advanced  * * * 

would  involve  a neutral  nation  in  a mass  of  perplexities  wdiich  woulil 
obscure  the  whole  field  of  national  obligation,  produce  economic  con- 
fusion, and  deprive  all  commerce  and  industiw'  of  legitimate  fields  of 
enterprise,  already  heavily  burdened  by  the  unavoidable  restrictions  of 
the  war. 

The  attention  of  the  Austro-Hungarian  Government  was  directed 
to  the  facts  as  to  the  sale  of  munitions  by  Germany  and  Austria-Hungary 
to  England  during  the  Boer  War  when  the  South  African  Republics 
were  cut  off  from  all  access  to  European  markets,  and  it  was  pointed 
out  that  “the  allied  republics  were  in  a situation  almost  identical  in 
I that  respect  wfith  that  in  which  Austria-Hungary  and  Germany  find 

I*  themselves  at  the  present  time.” 


See  Spl.  Sup.  this  Journal,  July,  1915,  p.  146. 
» /bid.,  p.  166. 
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The  Secretary  of  State,  Mr.  Lansing,  had  advised  this  writer  by  letter 
of  June  7,  1915,  that  he  had  “read  carefully  ” his  paper  on  this  subject 
presented  to  the  American  Academy  of  Political  and  Social  Science. 
The  Department  of  State  retabulated  the  figures  as  to  German  and 
Austro-Hungarian  sales  of  munitions  to  England  during  the  Boer  War, 
during  much  of  which  the  African  Republics  w(;re  so  isolated.  The 
figures  given  by  it  are  as  follows: 

GERMAN  EXPORTS  OF  ARMS  AND  AMMUNITION  TO  GREAT  BRITAIN 


Quantity  100  Kilos 


Articles 

1899 

1900 

1901 

1902 

Explosives 

4,342 

6,014 

5,147 

3,645 

Gunpowder 

28 

658 

243 

69 

Gun  barrels 

12 

366 

21 

133 

Shot,  of  malleable  iron  not  polished,  etc. 

Shot  (further  manufactured)  polished,  etc.,  not 

30 

43 

38 

lead  coated 

Shot,  nickled  or  lead  coated  with  copper  rings, 

4 

etc. 

3,018 

176 

Weapons  for  war  purposes 

Cartridges  with  copper  shells  and  percussion 

18 

2 

caps 

904 

1,595 

866 

982 

AUSTRO-HUNGARIAN  EXPORTS  OF  ARMS  AND  AMMUNITION  TO  GREAT  BRITAIN 


Quantity  100  Kilos 

Articles 

1899 

1900 

1901 

1902 

Arms,  exclusive  of  small  arms. 

190 

374 

12 

Separate  parts  of  guns 

1 

1 

Small  arms 

2 

3 

80 

5 

Ammunition  and  explosives  under  tariff  No. 
346 

1 

i 

16 

51 

Other  ammunition  and  explosives 

4 

The  attempt  has  been  so  far  to  show  the  validity  and  customary 
character  of  such  neutral  trade  in  munitions,  and  that  it  is  unaffected 
by  the  varying  conditions  of  the  war.  It  remains  to  consider  the  most 
important  aspect  of  all,  namely,  the  effect  of  such  traflBc  upon  the  wel- 
fare of  mankind  in  general,  and  hence  its  morality. 

Upon  that  subject  this  writer  again  ventures  to  quote  his  remarks 
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to  the  American  Academy  of  Political  and  Social  Science  before  alluded 
to.^^  He  there  said: 

A system  under  which  a peaceful  commercial  state  may  not,  when 
attacked,  use  her  cash  and  her  credit  in  the  international  markets  to 
equip  herself  for  defense,  is  intolerable  and  in  every  way  pernicious. 

The  warlike  and  aggressive  nation  chooses  the  moment  of  attack  and 
is  naturally  fully  equipped.  If  the  nation  assailed  cannot  replenish  her 
supplies  from  outside  she  must  always  maintain  them  at  the  top  notch 
of  efficienc}^  or  she  exposes  herself  to  ruin. 

If  a nation,  the  moment  she  becomes,  willingly  or  unwillingly,  a bel- 
ligerent, is  helpless  to  augment  her  defensive  equipment  from  outside; 
if  she  cannot,  as  this  writer,  if  he  may  te  allowed  to  ciuote  himself, 
said  recently  in  the  Outlook,  “import  a pound  of  powder,  a gallon  of 
petrol,  an  ounce  of  copper,  a gun,  a sabre,  a harness  or  a horse,”  then  a 
wasteful  system  is  forced  on  all  nations  under  which  they  must  always, 
without  intermission  or  relaxation,  maintain  their  defenses  and  warlike 
supplies  on  a war  footing  of  the  highest  efficiency  and  amplitude. 

One  of  the  ripest  scholars  in  international  law  was  the  late  Professor 
Westlake,  one  of  the  founders  and  president  of  the  Institute  of  Inter- 
national Law.  Moreover,  his  was  one  of  the  clearest,  strongest  and 
fairest  minds  addressed  to  international  questions.  In  1870,  when  a 
former  Count  von  Bernstorff,  then  German  Ambassador  at  London, 
protested  against  the  export  of  military  supplies  from  England  to  France 
during  the  Franco-German  War,  Professor  Westlake  discussing  the 
effect  of  forbidding  such  export,  wrote: 

One  disadvantage  of  no  ordinary  magnitude  I can  plainly  see.  The  manifest 
tendency  of  all  rules,  which  interfere  with  a belligerent’s  power  to  recruit  his  resources 
in  the  markets  of  the  world,  is  to  give  the  victorj'  in  war  to  the  belligerent  who  is 
best  prepared  at  the  outset;  therefore,  to  make  it  necessary  for  states  to  be  in  a con- 
stant condition  of  preparedness  for  war;  therefore,  to  make  war  more  probable.^^ 

In  other  words,  as  Professor  Westlake  has  pointed  out,  it  w^ould  tend 
strongly  to  force  all  nations  to  the  extreme  of  militarism,  a policy  eco- 
nomically impoverishing  and  also  most  perilous  to  peace.  The  policy 
of  open  neutral  markets  for  war  supplies  enables  peaceful  wealth  to  be 
transmuted  and  defense  to  be  rapidly  provided.  Neutral  markets 
would  not  be  denied  the  aggressor  by  the  restriction  since  he,  knowing 
his  plans,  could  largely  provide  for  them  before  belligerency.  As  this 
writer  lately  observed: 

Annals  American  Academy  Political  and  Social  Science,  July,  1915.  Publication 
No.  913;  New  York  Herald,  May  16,  1915. 

Mr.  Roosevelt  in  his  Fear  God  and  Take  Your  Own  Part,  p.  162,  quotes  this 
passage  too  kindly,  attributing  it  to  “a  great  expert  on  international  law.” 

Collated  Papers,  Westlake  on  PNiblic  International  Law,  p.  391. 
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Wars  now  are  as  sudden  as  conflagrations  in  their  origin  and  the  advantages  of 
preparation  and  initiative  are  immense.  Why  make  them  vastly  greater?  Why 
tempt  to  secret  preparation  and  sudden  aggression  by  greatly  reducing  the  resources 
and  avails  of  the  defending  Power?  Why  aid  the  wolf  and  hamstring  the  lambf  Why 
by  a change  of  law  and  policy  aid  and  encourage  the  predatory  policy  and  debilitate 
defence?  Such  change  must  stimulate  war  and  discourage  peace. 

It  is  therefore  opposed  to  the  general  interest  of  mankind,  and  the 
present  rule  is  wiser  and  more  pacific,  tending  to  maintain  the  safety 
and  stability  of  the  nations  whose  main  employments  are  in  the  peaceful 
arts. 

One  of  the  most  serious  lessons  of  the  present  great  European  War 
is  that  all  the  successes  and  failures  of  modern  war  depend  on  "me- 
chanical preponderance.”  Supplies  of  munitions  have  become  even 
more  important  than  levies  of  men.  A few  men  with  munitions  can 
overcome  far  greater  numbers  animated  by  the  greatest  courage  and  the 
most  patriotic  devotion,  but  without  military  supplies. 

Any  rule  which  prevents  a powerful  and  wealthy  nation,  when  at- 
tacked, from  buying  where  she  will  such  munitions,  is  hostile  to  the 
interest  and  the  existence  of  such  peaceful  states,  and  so  to  the  general 
interest  of  mankind.  As  this  writer  has  said; 

Such  a change  of  law  and  practice,  * * * magnifies  the  power  of 
the  prepared  and  predatory  states,  and  it  hinders  and  prevents  the  de- 
fense of  the  pacific  states.  It  helps  the  carnivorous  states,  and  it  hurts 
the  herbivorous  states,  as  it  were.  It  sharpens  the  fangs  of  the  wolf, 
'onstantly  used  in  attack,  and  it  takes  away  the  antlers  of  the  stag,  as 
•onstantly  used  for  defense  alone.  It  tends  to  embroil  the  nations  and  to 
lestroy  their  balance  and  repose.  It  is  a pernicious,  unwise,  and  im- 
noral  restraint,  an  injurious  change  in  a just  rule.“^ 

It  is  submitted  that  our  people  have  a right  by  all  laws,  international 
md  municipal,  to  manufacture  and  freely  sell  to  all  comers  munitions 
)f  war  (except  w^hen  restrained  for  special  circumstances  by  special  laws, 
IS  along  our  Southern  border);  that  this  right  is  founded  not  merely  on 
he  long-established  customs  of  all  nations,  including  our  own,  on  the 
' ipinions  of  statesmen,  judges  and  scholars  and  on  the  express  agreement 
I if  the  nations  at  the  last  Hague  Conference,  but  it  rests  upon  considera- 
ions  of  wise  and  necessary  policy,  salutary  for  all  peaceful  nations  and 
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hostile  to  predatory  nations;  that  it  ought  therefore  to  be  fully  preserved 
and  fully  exercised  for  the  welfare  and  safety  of  all  nations  seeking  to 
avoid  the  extremes  of  militarism,  and  to  devote  themselves,  without  sac- 
rifice of  security,  to  pursuits  of  peace;  that  in  adhering  to,  maintaining, 
and  exercising  such  a right  w^e  pursue  a policy  hostile  to  no  nation  and 
vital  to  the  safety  of  our  owm. 

Charles  Noble  Gregory. 


Navy  League  of  the  United  States,  Pamphlet  16. 


